United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




of tiff 

of appeals 

I OF COLUMBIA. 


JANUARY TER 


H. N. JOHNSON, ET AL, Appellants, 


WM. G. McADOO, SEC’Y. U. S. TREASURY, Appellee 


BRIEF OF APPELLANTS 


By CORNELIUS J. JONES, 

Attorney and Joint Appellant 



















IN THE 

3ht thr Olourt of Appeals of tljp 
ItHlrirt nf (Columbia 

JANUARY TERM, 1916. 

No. 2918. 

H. N. JOHNSON, ET AL, Appellants , 

v. 

WM. G. McADOO, SEC’Y. U. S. TREASURY, Appellee . 

’ BRIEF OF APPELLANTS 

STATEMENT OF FACTS. 

This case is based on the contentions of the plaintiffs, 
wherein they claim that during the years of 1858 to 
1863, they labored in the cotton fields of the Southern 
States of the United States, and that this labor was 











extorted from them by force of persons under a system 
of involuntary servitude; that under the operation of 

tion Sy ! m ’ th6Se plamtlffs Performed the labor in ques¬ 
tion, and received no compensation from any source 

whatever, for the labor so performed; that this labor 

resulted in the production of many bales of cotton, which 

kwune wihjeet t0 E dir6Ct tax in 1862 > by a Pretended 

Act of Congress, commonly known as the civil war re- 

s V o e uTt T; C0tt0n ' This Civil war rev enue tax, 

ught to and did cover all raw cotton within the juris- 

diction of the United States; and as the cotton raised, 

and otherwise prepared for market purposes, during the 

years of 1858 to 1863, and during which years and 

thereafter even up to 1868, the year when the war tax 

was repealed, the cotton raised during the operation of 

the system of involuntary servitude, was asportated 

om one section of the United States to others with the 

view on part of the dominators of these plaintiffs of 

sr* «» z 

of thlT 1 ,T ° Und; and therefore « record was made 
these collections of the amount collected and the state 

2'"” “;'«»» ,»e« h.d, which collection. “2 

States for en ma in eVery State of the United 

, he y ears covering the period of 1862 to 1868; 

and the collections amounting to $68,072,388.99. 

The contention on part of these plaintiffs is, that it 
s e purpose of all political communities, where civiliz¬ 
ed conduct obtains, that wherever one man obtains the 
service and labor of another, for lawful and beneficial 
purposes to be enjoyed by the party obtaining such bene¬ 
fits, being the fruits of the toil of the laboring party in 
absence of performance thereof as penalty for crime, the 
laboring party must be indemnified for such labor bv 

co ’ mpensation therefor from the party so bene- 
fitted; and upon the strength of this position this suit 
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was brought in the Supreme Court of the District of 
Columbia, for and on behalf of all persons who labored 
under the system of involuntary servitude, praying that 
the $68,072,388.99 collected from the cotton produced by 
these plaintiffs, be declared subjected to an equitable lien 
thereon in favor of these plaintiffs for their labor so per¬ 
formed ; the plaintiffs charged and alleged that the $68,- 
072,388.99 was not a legitimate asset of the United States 
government; and the specific money being fruits of the 
cotton which was likewise the fruit of specific labor of 
plaintiffs, for which they received no pay, and the per¬ 
formance of which labor was under duress coercion, and 
involuntary servitude all which condition precluded any 
activity of part of plaintiffs for recovery of compensa¬ 
tion for such labor while the specific cotton so produced 
was available to such claim; and that this incapacity of 
plaintiffs continued over them until the specific cotton 
was disposed of, and the proceeds from the cotton have 
long since passed beyond the reach of whatever claim 
these plaintiffs have, except that taxation collected, be¬ 
ing $68,072,388.99, which amount is but a small fraction 
of the total valuation of the cotton produced by these 
plaintiffs; but as this given amount is all which is avail¬ 
able of the specific fruit from the specific subject of the 
toil of these plaintiffs; and being subject to no owner¬ 
ship of the Government under the federal constitution 
and still being subject to legitimate disposition by judi¬ 
cial order, and this labor being performed without re¬ 
gard to contract as to price or terms, but by force and 
coercion, it necessarily becomes the subject of equity, 
wherein all wrongs shall be corrected, and exact justice 
meted out to parties, whenever the inherent authority 
thereof is invoked. 

On the 15th day of October, 1915, the Supreme Court 
of the District of Columbia dismissed plaintiffs’ original 
bill and exception was reserved. 
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On the 26th day of October, plaintiffs filed their 

ro e "r“ 1,: the material contention being that the $68,- 
072,388.99 was collected on raw cotton produced in the 
southern states during the years covering period of 1858 
to 1868, by enforcement of an Act of Congress passed 
in 1862 and repealed in 1868: That though the money 
collected amounted to $68,072,388.99, covering years 1862 
to 1868, this amount represented a very small share of 
the total valuation of the crops of cotton during the years 

g i v ?" : , and that mone y so collected though in possession 
of W. G. McAdoo, Secretary of United States treasury, 
still it was not the legitimate property of the United 
States Government, under the terms of the federal con- 
stitution; and being fruit of the cotton produced by these 
plaintiffs, who were forced to produce the same under 
coercion force, and under a system of in¬ 
voluntary servitude and for which labor they received 

“ C °™ P ? nsation> the y ask that an equitable lien in and to 
the $68,072,388.99, be declared in their favor, to the ex¬ 
tent of one equal undivided share to each plaintiff in 
this suit, according to his interest shown from the proof 
this case: On the 10th day of December, 1915, 
the Supreme Court of the District of Columbia dismissed 
the Amended Bill; plaintiffs prayed and perfected an 
appeal and hence the case is here on order of dismissal 
ot the original, and amended bill. 


ASSIGNMENTS OF ERROR. 


(1) The Court erred in dismissing the original bill of 
complaint. 

(2) The Court erred in dismissing the Amended Bill 
of Complaint. 
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(3) The Court erred in rendering judgment dismis¬ 
sing the Amended Bill of Complaint, and render¬ 
ing judgment final against the plaintiffs. 


ARGUMENT. 

The plaintiffs approach the presentation of their case 
to this Honorable Court, with becoming conciousness of 
the importance of the relief sought by the terms of their 
bill; Courts of Equity are clothed with power and autho¬ 
rity to relive wrongs, wherein the terms of the law fall 
short. These plaintiffs ask this Court to employ its in¬ 
herent power to the solution of the problem presented 
by the terms of the bill of complaint. This case presents 
the simple question of having the Court to declare a lien 
on certain money, which money is the only remaining 
fruit of labor performed by plaintiffs, for which labor, 
there was no compensation paid plaintiffs: It is not over¬ 
looked, that liens for specific labor, are usually based 
upon certain specific conditions and contractural specifi¬ 
cations, and usually are addressed to courts of law. 

It is brought to the notice of the court, that this is a 
suit in equity, where substantial justice is sought; and 
this we do through this tribunal having large inherent 
powers, and vested with authority of extending its pro¬ 
tection beyond the narrow confines of statutory prescrip¬ 
tions. We are mindful of the technical argument that 
the statute of limitation should operate against our 
claim, and to accomodate the contentions of such, we will 
briefly state just what our claim is. 

It is well known that many years ago, there prevailed 
in the south a system of involuntary servitude operating 






age*inst a certain class of persons in this country; and 
through this system, these plaintiffs, and the ancestors 
of those who make claim as heirs thereto, labored in the 
south in the production of cotton. In the year of 1860, 
there was a presidential election throughout the United 
States; and Abraham Lincoin was elected president; for 
the period covering years of 1859 to 1860, the price of 
cotton went appreciably low, and the farmers of the 
south who had had this cotton produced by the labor 
of these persons under the operation of this system 
of involuntary servitude, to a very large extent, prior 
to 1859 and up to the open rebellion of the South, stor¬ 
ed this cotton, and did not make sale of it: The civil 
war was brewing through 1859-’60, and in 1861, the 
ci\il war broke out, and confusion prevailed all over 
the country; and this cotton had no practicable value 
whatever; still during the years intervening between 
1859 and 1868, cotton w r as made in the South under either 
the direct operation of this system or under the influ- * 
ence prevailing as a result of such system; and these 
persons were compelled to produce this cotton through¬ 
out the years of 1859 to 1863, and for which they re¬ 
ceived no compensation, for five years prior to emancipa¬ 
tion. And, being under this system, they were incapa¬ 
citated to contract for such labor; hence they worked un¬ 
der duress and coercion; and such labor resulted in the 
production of many bales of cotton. In 1862, the Con¬ 
gress of the Lnited States enacted a law, placing a tax of 
2i/ 2 cents per pound on all raw cotton raised in the United 
States, and enforced this law; and in 1866, the Congress 
enacted another law% strengthing the former law, in many 
particulars, and made the tax 3 cents per pound on raw 
cotton; this law 7 taxing the cotton was repealed by Con¬ 
gress in 1868; but by that time, there had been collected 
as raw cotton tax money, $68,072,388.99; in 1866 a suit 
was instituted in the U. S. Circuit court of Western 
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District of Tennessee contesting the constitutionality of 
this law taxing the raw cotton in the manner provided 
by the terms of the several acts of congress as stated; 
and this case was contested bitterly, both in the court 
of original jurisdiction and in the United States Supreme 
court; and finally was determined without any decision 
of the act authorizing the revenue tax on raw cotton. 
But without regard to the validity of the Act 
of Congress, the treasury department during the 
years of 1862 to 1868, collected from raw cotton in 
the United States, money to the amount of $68,072,- 
388.99: It is known that this money has ever been held 
as of doubtful ownership by the federal Government; 
and up to this day, not any appropriation has been au¬ 
thorized against this money by Congress. Since the time 
of producing this cotton, the labor which produced it, 
has become relieved of its incapacity; and the laborers 
who are made plaintiffs in this bill of complaint are 
capable to proceed for compensation for such a labor as 
was performed in the production of the specific cotton 
which produced the $68,072,388.99; and while the cotton 
itself has long since passed beyond the control of this 
court, and the money realized therefrom by virtue of this 
taxation, is all that is in sight as fruit of the labor of 
these plaintiffs; and the very nature of the system under 
which these plaintiffs were forced to perform this labor, 
they forego any attempt to locate and identify the persons 
to whose force under this system they were victims, and 
now these plaintiffs claim; that as the cotton itself has 
been placed beyond any hope of assault through pro¬ 
ceedings by these plaintiffs, they come into court and 
ask that they be declared a lien in and upon this money 
to the extent of $68,072,388.99 the extent of one undivid¬ 
ed equal interest therein by all claimants who identify 
themselves as such plaintiffs according to the terms of 
the bill of complaint: As the federal Government has 


no right nor interest in this money, and the money is 
fruit of labor performed by plaintiffs without compen¬ 
sation having been paid therefor, and the labor by which 
said cotton producing this revenue was the source of 
this money, it is our contention, made with all serious¬ 
ness, that a court of Equity is vested with full power to 
intervene and declare these plaintiffs a lien on this 
money. 

The question of the legality of slavery, is not one to.be 
urged by these plaintiffs in this action; nor do these 
plaintiffs regard that question material to their conten¬ 
tion; this is a suit for compensation for specific labor 
performed; asking that the fruit of that labor which is 
in sight, be held charged with an equitable lien thereon 
for the satisfaction of the labor producing the material 
from which this money was derived. It is immaterial 
as to who caused it to be in sight at this time; whether 
under unconstitutional .methods of Congress or not; 
the fact is: the money is in sight, and we assert a claim 
against it. and we assert that a court of equity is clothed 
with ample power and authority to relieve against the 
injury shown to exist against these claimants. 

There are new incidents arising each day of our lives 
in the general intercourse of public affairs, wherein there 
must be new precedents established to meet and settle 
meritorious contentions emanating from parties justi¬ 
fiably complaining. The fact that such a claim has 
never been asserted before, is the poorest kind of argu¬ 
ment against the equity of a claim, otherwise merito¬ 
rious. The questions to be disposed of, are: (1) Did the 
claimants labor to raise the cotton so taxed? (2) and 
did the tax so laid by the Congress, produce this money 
claimed by these claimants? (3) Did these claimants 
receive any compensation for their labor at that time or 
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since? (4) and if not, why did they not receive com¬ 
pensation? And as to the right of the Government to 
keep this money, we ask the questions: (1) Did the Con¬ 
gress have the authority under the Constitution of the 
United States to lay this direct tax on raw cotton? (2) 
And if it did, why did not the Supreme Court of the 
United States so decide when the case was before it at 
the time? (3) And further, if it were a legitimate asset 
of the Government, why did not Congress make appro¬ 
priations from this fund during these fifty years the 
money has been slumbering in the Treasury? We con¬ 
tend, (1) that the money is not the money of the Govern¬ 
ment; that the tax was illegal; (2) that the cotton from 
which this tax was derived, has been placed beyond the 
lien of these claimants, and at a time, and under circum¬ 
stances over which these claimants had no legal status 
and when they were helpless to object or protest against 
removal of the cotton without account for labor lien. 
But now that they are able to speak in court and have a 
voice, it is in ample time to reach some of the fruit of 
their toil according to the equity of the rights asserted; 
and hence this suit is brought in a formal manner, and 
an orderly adjustment of the claim is applied for, in the 
court which alone has power and inherent jurisdiction of 
such matters; and we invoke that timeworn but ever 
available principle of equity, wherein there is no wrong 
without a remedy somewhere within the inherent power 
of the courts. 


The fact that there has been no case like this ever 
presecuted in a court, is no reason there should not be 
relief secured in this case, when we show that substan¬ 
tial gain to others has been obtained as a result of labor 
extorted from plaintiffs. There was no precedent by 
the Constitution for creation of the Presidential Com¬ 
mission in 1877 when such a commission was created for 
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settlement of the Presidential embroglio between Hayes 
and Tilden; but there was a commission, and the Pre¬ 
sidency was settled. And there are numerous instances 
where there have existed no precedents, yet necessity 
made a precedent, and in this case, the submission of 
the claim of the plaintiffs, to the arbitrament of the 
court, the merits of our contention can only be defeated, 
should our claim to having performed the labor, be false,’ 
or, that there was no such money realized from this 
specific cotton. The question of pay for labor is no new 
question, but the claim by these plaintiffs for previous 
servitude is one whether with or without a precedent, 
according to the principles which gave birth to courts 
of conscience, this contest shall be somewhere, and at 
some time emphatically settled once for all; and w e con¬ 
tend, that the time is now, and the place, is at the bar 
of this court. 

The question is too broad, and fraught with too much 
justice to be waived aside with the flimsy contention, 
that it is without a precedent; or that it is not a popular 
favorite in the light of present expedients j but we say, 
that there is justice and equity in our claim j and under 
our jurisprudence, and we say this with unswerving con¬ 
fidence in our contention, that such a contest arising 
from the injury occasioned by the abuse of 
these war rights, the everwhelming impulse to 
yield to the dispensation of common justice 
will cause necessity to swing open the doors of the 
courts, and carve its way through the maize of absent 
precedents, direct to the citadel where repose substantial 
justice and equity. 

The very circumstances under which our national life 
was created serves as a lesson which examplifies the 
truth, that in America, there is no condition, however 





complex, that there is not a way to the house of justice. 
The nation pledged the world in the morning of our 
national life, that for the equality of the birth of all 
men, and the adherence to the declaration, that life liber¬ 
ty and the pursuit of individual happiness, were 
inalienable rights of all men, and to which sacred princi¬ 
ples the American people pledged their lives, fortunes, 
and sacred honor, and at that time made Almighty God 
their sacred witness. 

These declarations were not made by the Colonial 
statesmen, merely because of the elegance of the diction 
thereof; but they were the sacred pledge of the nation, 
binding upon its posterity for all time to come; and until 
these pledges are wholly fulfilled or repealed by the au¬ 
thority which made them, the laws of these pledges stand 
pre-eminently supreme, and carry within their embrace 
the sovereign power of enforcement, through the agen¬ 
cies prescribed by the people; and in this character of 
measure, its remedies are properly addressed to the 
courts created therefor. 

The Question may present itself, whether these per¬ 
sons, who at a time, when by virtue of the then prevailing 
system throughout the country were not regarded as 
capable of contracting or being heard. in any manner 
whatever in consideration of their rights as persons 
entitled to legal notice, either in the courts of the coun¬ 
try then, or otherwise, even though they were compelled 
to produce this cotton under this system; can they now 
even though emancipated from all disabilities come into 
court and request relief for labor extorted from them 
under this systeim. 

A settlement of this question must certainly determine 
the right of these plaintiffs to recover in a court of 
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equity. To arrive at the equity in this character of case, 
we must reason out some of the events w r hich transpired 
and thus come to a conclusion satisfactory to a reason¬ 
able mind as to the fairness justice and equity of plain¬ 
tiffs’ contention. 

It must be admitted that the labor of these plaintiffs 
produced the cotton; that some persons were made pros¬ 
perous and happy thereby; and at the same time did not 
pay these laborers any compensation for this happiness 
and prosperity they enjoyed: It must be admitted fur¬ 
ther that this labor was certain and specific in the deal 
of enjoyment and comfort to some persons; these facts 
are willingly admitted by every one. It must not be over¬ 
looked, however, that these people were never consigned 
to the fate of this system with their free will; that the 
system was one of force on part of the strong against the 
weak and helpless; and the liberation of the weaker 
parties left them without any available fruits of their 
toil in sight; and after many years the only asset to 
which they can reasonably lay claim, is this money col¬ 
lected under unlawful authority; and with this state of 
facts the trial court dismissed the plaintiffs’ bill for 
want of jurisdiction. 


There was no new' law enacted by Congress, nor was 
there any new provisions adopted in the Constitution for 
the exercise of the pow r er by the President to emancipate 
the slaves in 1863; but, owdng to the demands made by 
a crying emergency w'hich had arisen in the history of 
the Government, the inherent power which had slumber¬ 
ed wdthin the limitations of the Constitution, was touched 
by the needle of necessity, and instantly those hitherto 
dormant powers sprang into living actuality and breathed 
forth in all of their predominant majesty. ^It was the 
spirit and letters breathed by the colonial statesmen, and 
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written in the declaration of independence which in¬ 
spired president Lincoln in approaching a term of pre¬ 
sidency which would then be confronted with the solu¬ 
tion of the problem of human slavery; and to show how 
he looked to the basic declaration of the American people, 
as his authority for executive action in furtherance 
thereof, we quote from his statement in a speech made in 
1858, when he ran for the United States Senate from 
Illinois: “We are now far into the fifth year of a policy 
which was adopted with the avowed object and confi¬ 
dent promise, of putting an end to slavery agitation”; 
this quotation is inserted for the purpose of placing our 
minds on the fact, that the senatorial’candidate of 1858, 
had in mind that his political pilgrimage was directed 
toward the Executive office with all their attendant re¬ 
sponsibilities; and that the question which was then 
causing unrest throughout the land, was persistent in its 
association of itself in all national affairs; and the de¬ 
termination of the question was a labor awaiting the then 
approaching presidential election and encumbency, 
whomever the individual aspirant might be. And after 
the election in 1860, and Mr. Lincoln was on his way 
to the capitol to be inaugurated, great lawyer as he was, 
he had investigated every possible law bearing on the 
subject: And to show that he relied on the Declaration of 
Independence as the abiding, faithful, and unrepudiated 
principle to which the American people had pledged 
themselves as to what must be the fate of that unholy 
institution, on his way to be inaugurated in 1861 he 
made a speech at Philadelphia which told his unswerv¬ 
ing determination to obey the behest of the writers of 
the Declaration of Independence, when he said at that 
time: “I have never had a feeling politically that did 
not spring from the sentiments embodied in the Declara¬ 
tion of Independence. 
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I have often pondered over the dangers which were 
incurred, by the men who assembled her, and framed 
and adopted that Declaration of Independence. I have 
pondered over the toils which were endured by the offi¬ 
cers and soldiers of the Army which achieved that In¬ 
dependence. I have often inquired of myself what great 
principle of idea it was, that kept this confederacy so 
long together; it was not the mere matter of separa¬ 
tion of the Colonies from the mother-land; but, that 
sentiment in the Declaration of Independence, which 
gave liberty, not alone to the people of this country, but, 
I hope to the world for all future time: It was that which 
gave promise, that in due time the weight would be lifted 
from the shoulders of all men.” And further in the 
course of that same speech, refering to this Declaration 
of Independence for which he had expressed such de¬ 
votion, he said: “But if the country can not be saved 
without giving up that principle, (the principle of the 
Declaration of Independence spoken of) I was about to 
say, I would rather be assassinated on this spot, than 
to surrender it. I have said nothing but what I am wil¬ 
ling to live by, and, if it be the pleasure of Almighty 
God, die by.” 


By these expressions it is clearly seen that the pres¬ 
ident did not heed any pretended laws bearing on the 
subject of slavery between the \Declaration V)f Inde¬ 
pendence, and the time which he was about to respond 
to the call of duty in enforcing the American will as to 
this Declaration, that all men were created equal; and 
it was made plain, that that law was the supreme law 
on the subject of slavery, and ere the time came for 
his executive action; he declared, that if further sus¬ 
pension of the law declaring all men equal was required 
to even avoid his assassination, he would rather be 
assassinated. The president did not look to the many 




15 


state measures on that subject, nor to any of the acts of 
Congress, but being charged with the duty of enforcing 
all the laws of the land within his prerogative, and vio- 
lating the laws of no state nor of the nation, he chose 
to inform the world, that under the laws already enacted 
by the people in their sovereign authority through their 
accredited representatives, both in the Colonial Congress 
and in the Original Constitutional Convention, he saw 
fnaf these laws directed that all men should be treated 
as being created equal, and entitled to enjoyment of life 
liberty, and persuit of happiness. It was not the exer¬ 
cise of any powers known to the prescribed laws which 
rought about this result, but the inherent equitable 
functions, with which every executive of our country has 
been clothed since the first inauguration of George Wash¬ 
ington, within four generations after the adoption of the 
Constitution, this power had been awakened from its 
cradle of infantile slumber; and which awakening by 
the actions of the president in basing his acts in eman¬ 
cipating the slaves, was reaffirmed by the Country 
It has been urged by the defendant herein, as shown 
by his motion to dismiss the original bill of complaint 
and brought forward in motion to dismiss the amended 
bill, that the plaintiffs’ bill showed from its terms that 
the right to recover by these plaintiffs, was barred by 
statute of limitation of actions: To properly respond to 
this proposition, it necessarily carries this discussion far¬ 
ther back in the history of this question than hoped for, 

yet the accomodation must be extended, so as to make 
clear the falacy thereof. 


(1) Before the statute could apply in this case as 
suggested by the motion of the defendant, the bill must 
have shown to the defendant by its terms alone, that the 
laber sued for, was labor performed under some known 
legally permitted scheme of industry; that the plaintiffs 
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\\ere performing 1 this labor under some agreement; or 
under some implied agreement or contract which has not 
against public policy or public morals; that there re¬ 
mained with the plaintiffs a right to be heard through 
the laws of the land, for redress of any wrong done them, 
or a denial of any right to which they were entitled un¬ 
der the same laws; and that with all these agencies at 
the command of these plaintiffs, they permitted the per¬ 
sons for whom they labored, to take away from the places 
of production, all the cotton they raised with this labor, 
and that this product was taken away and disposed of 
with the expressed or implied acquiesence of plaintiffs 
without protest in any manner whatever; and now after 
these many years, plaintiffs bring this suit for the en¬ 
forcement of a right which they had, from the time they 
undertook to perform this labor. If this state of facts 
were alleged on face of the bill, we would not be heard 
for a moment in this court; but whether the bill shows 
such state of facts, we must leave this court to look to 
the face of the bill, and there let the answer come; the 
whole state of facts which would have to obtain as set 
out before herein, as the only grounds wherein the 
statute of limitation of actions would apply are every 
one, positively denied in the bill. 


The scheme of industry by which these plaintiffs pro¬ 
duced this cotton, was one which precluded these plain¬ 
tiffs from the exercise of any pretense of a right under 
the thing called “law” as prevailed at that time covering 
the period mentioned in the bill as being the time with¬ 
in which this labor was performed. The system by 
which these plaintiffs were forced to perform this labor, 
was outlawry pure and simple; and the American people 
expressed their judgment on that system very emphati¬ 
cally. The system of servitude herein set out, is com¬ 
plained of to the extent that it resulted in forcing these 
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plaintiffs to make cotton as stipulated, and that this labor 
was without any compensation being paid the laborers; 
then this policy must have been against public policy! 
public morals, and in defiance of the fundamental law of 
the land; then if these facts be true, it is not within the 
scope of defense for this defendant to plead the protec¬ 
tion of a law, to uphold the principles of a system which 
was operated in defiance of the fundamental law; it 
must be admitted by all, that it was the terms of the 
Declaration of Independence which served as the autho¬ 
rity for president Lincoln to emancipate the slaves; and 
this is shown from this expression made when he was 
about to pertorm the duty of enforcing the terms there¬ 
of he said: that sentiment of the Declaration of Inde¬ 
pendence which gave liberty, not alone to the people of 
this country, but I hope to the world, for all future time/’ 

Notice the words “GAVE” liberty. From this ex¬ 
pression, we must admit that liberty was given to all 
the people at the time of adoption of the Declaration of 
Independence; this must be so, because it is not within 
the breast of any man to assume for a moment, that 
the president would enforce a policy inconsistant with 
the accepted law; and the Declaration of Independence 
being the supreme law directing individual liberty to all 
men in 1776, it remained law, and was law all the years 
afterwards, even though the system of involuntary servi¬ 
tude continued its operation throughout the country; 
then, if we were forced to perform this labor contrary 
to law, is it not highly inconsistent for the defendent 
to come into this court and claim that we are guilty of 
laches for not exercising a right, under a system which 
prohibited the very same right, in defiance of the 
supreme law of the land. 

(2) The defendant asserts on pages 5 and 8 of Re¬ 
cord, that this suit is substantially a suit against the 
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government. If this court gives the plaintiffs the benefit 
of the very words of their bill, and not the assumptions 
indulged in by the language of the defendant, it will see: 
that plaintiffs-specifically alleged that this money was 
not the property, nor in any way an asset of the govern¬ 
ment, because it was accumulated in the treasury con¬ 
trary to the constitution of the United States, and was 
not the property of the Government; the mere fact that 
some money is deposited in the federal treasury under 
a mistaken idea that it is legally there, does not make 
that money the property of the Government; but as it 
is in the treasury, the secretary of the treasury is legal 
custodian of whatever he finds in the office when he 
takes possession of the office; but while he is legal cus¬ 
todian, he is chargable with due preservation of the 
money merely as bailee, and not the official custodian, 
as he would be of money which legally belongs to the 
Go\ ernment. It is true that the Congress would have 
to authorize disposition of the money under any order 
this court might make, just as it would have to do to 
carry' out any decree against funds in possession of the 
treasury department; but in order to make the Govern¬ 
ment a party, this money would have to be the property 
of the Government; and we have alleged positively that it 
is not the money of the Government; while this court 
may take judicial notice of the revenue tax law, it also 
must take judicial notice that this tax was contested as 
to the constitutionality thereof, and that the supreme 
court after having this matter discussed, and briefed 
before it for hardly 20 years, still that court failed to af¬ 
firm the constitutionality of that tax by any decision; 
and to-day the right of the federal Government to this 
money is highly questioned and universally admitted by 

the bar of the country, as being unconstitutional and 
void; and this being true, it is absurd to say that the 
mere fact that money is in the United States treasury, 
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it belongs to the government; and this fact of being in 
the treasury of the United States, is the only fact which 
inspires the able attorney for defendant to allege in his 
motion to dismiss, that the property is “manifestly” the 
property of the Government. 

The court observes that this whole contest hinges on 
the constitutionality of the act of Congress in 1862, 
and the amended acts thereto, which authorized the col¬ 
lection of this war revenue tax on raw cotton, and which 
was enforced until 1868 when the law was repealed. 

The country contends that the law is unconstitutional; 
and these plaintiffs contend the same thing; and the law 
being void, then the money which has been accumulated 
as result of enforcement of this void law, is assailed by 
these plaintiffs because the cotton from which this 
money came was raised and produced and manufactured 
for market purposes by these plaintiffs, and they did 
this labor under duress and force, by an illegal system, 
and all the fruit which they see of this unpaid-for labor, 
is this money which is fruit of that labor; and hence, 
without regard to whom the owners may be, they know 
this is some of the fruit of their labor for which they 
received no pay; and seeing this portion of the fruit of 
their labor, they ask that it be held subject to an equit¬ 
able lien in favor of such of the plaintiffs as make proof 
of their claim and identification as such. 

Respectfully submitted, 

CORNELIUS J. JONES, 

Attorney and Joint Appellant. 
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The appellants’ original and amended biills, filed on 
the Equity side of the Supreme Court of the District of 
Columbia, seek an accounting from William G. McAdoo, 
Secretary of the Treasury, appellee herein, in respect to, 
and a recovery from him, of the sum of sixty-eight mil¬ 
lion seventy-two thousand three hundred and eighty- 
eight and 99/100 dollars ($68,072,388.99), which sum 
the appellants allege and claim came into possession of 
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appellee, William G. McAdoo, as Secretary of the Treas¬ 
ury under the following circumstances: 

During the years from 1859 to 1868, the appellants 
claim that they and their ancestors were dominated and 
subjected to a system of involuntary servitude, and that 
under said system, they were forced to labor in the cul¬ 
tivation of, and otherwise prepare for general market 
purposes, many millions of bales of cotton; that said 
alleged services were rendered by the appellants in the 
Southern States of the United States; that by the system 
of the said involuntary servitude, the appellants being 
placed under duress and coercion, as is alleged by them, 
and as a result of the alleged system aforesaid, when 
the cotton was produced by them, “it was conveyed away 
from the places of production without notice or con¬ 
sideration of any rights these appellants might have had 
in said fruit of their labor"; and it is further alleged 
by the appellants that they did not receive any compensa¬ 
tion for said labor. The appellants further allege, as a 
cause of action, that the said cotton was disposed of 
without payment therefor to the appellants for the al¬ 
leged labor in the production thereof, and that they are 
entitled to a lien upon the proceeds derived from the sale 
of said cotton, and the appellants further allege that they 
are informed that the Secretary of the Treasury has the 
custody of the said sixty-eight million seventy-two thou¬ 
sand three hundred and eighty-eight and 99/100 dollars 
($68,072,388.99), “which said money is part of the 
fruit of the cotton produced by these appellants,” as it is 
alleged in said amended bill. The original bill states, 
as to the source from which was derived the sixty-eight 
million seventy-two thousand three hundred and eighty- 
eight and 99/100 dollars ($68,072,388.99) as follows: 
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* *. * “being a portion of the proceeds of 

the identical cotton heretofore mentioned, and 
that said money is designated on the books of the 
defendant, named on said books and known as 
‘Internal Revenue Tax on Raw Cotton.’ ” 

The amended bill contains no statement as to the source 
from which the sum above referred to was derived. 

Counsel for appellee deem it proper to set out a resume 
of data having relation to the Cotton Tax: 

The tax on raw cotton, which at first was one-half 
cent per pound, was levied under the 75th section of 
An Act to provide internal revenue to support the Gov¬ 
ernment and to pay interest on the Public Debt,” ap¬ 
proved July 1 , 1862 (12 Stat., 432, 462-465). 

The tax became effective October 1 , 1862, and by a 
proviso to the law all cotton owned and held by any 
manufacturer of cotton fabrics on the first day of Oc¬ 
tober, 1862, and prior thereto, was exempted from the 
tax. 

The tax was increased to two cents per pound by Sec¬ 
tion 4 of the Act of March 7, 1864 (13 Stat., 15, sec. 4), 
and further increased to three cents per pound by Sec¬ 
tion 1 of the Act of July 13, 1866 (14 Stat., 98). By 
the Act of March 2, 1867 (14 Stat., 471, sec. 1), the 
tax was reduced to two and one-half cents per pound on 
and after September 1, 1867, and Congress, by “An Act 
to provide for the exemption of cotton from internal 
tax,” approved February 3, 1868 (15 Stat., 34), ex¬ 
empted all cotton grown in the United States after the 
year 1867. The total collections during the time the 
tax was in force amounted to $68,072,388.99. 

The constitutionality of the tax on cotton was raised 
in the case of William M. Farrington vs. Rolfe M. 


t 




4 


September Term, 1 ’ , q appea i to the Su- 

tax »aa constitutional an c»^ was equally 

Court iuUgntcn, ol the court 

aivided. wi.lt. K f" “ L is nol found » <hc Su- 

below was affirmed. T • . g induded in “Tran- 

preme Court reports, but ^ Un ited Statcs " 

scripts of Records, Supreme^ page 17 8), and the 

(Volume 1, December „ Fii ; Copies of Briefs, Supreme 

briefs and arguments, n December Term, 

Court of the United States (\ oL 1, u 

1870) ' distinct account, known or described as 

No separate or d,st designate d as a sepa- 

“Cotton Tax Fund, ()n t b e books of 

rate fund or account, was moneys derived from 

the Treasury Departmen . {und of 

the „x on cotton »«« *%£££ Avenue and ex- 

the Treasury as rec^p ^ ^ Government and payment 
pended for the suppo the law provided, 

of interest on the P u ' d Stat ’ es derived front taxes levied 

- collected ^ ^ ^ o| 

into the United Sta and it is from the general 

general fund of the principally of duties 

fund of the Treas y» , j nto the United States 

collected on that Congress makes 

and from interna the SU pport of the Gov- 

the necessary appropria 1 inc ; pa i a nd interest of 

ernment, the payment o and Navy. 

tlte P»«ic debt. Section’s of Article 

Appropriations by Congress 



5 


I of the Constitution of the United States are not made 
by naming custom duties, internal revenue taxes, etc., 
as applicable to such appropriations, but are made from 
“any moneys in the Treasury not otherwise appropriated.” 

The title of the Internal Revenue law of July 1, 1862, 
under which (Section 75) the cotton tax was levied, was 
declaratory of the object of the law, and the moneys de¬ 
rived from the taxes imposed by that law, and amend¬ 
ments thereto, being paid into the general fund of the 
Treasury were appropriated and expended for objects, 
of Government authorized by Congress, consequently no 
moneys derived from the cotton tax now remain in the 
United States Treasury. This will more fully appear 
from the last column headed “Surplus ( + ) or deficit 
(—) on all receipts,” in an excerpt from “RECEIPTS 
AND DISBURSEMENTS OF THE UNITED 
STATES—RECAPITULATION OF RECEIPTS BY 
FISCAL YEARS,” which shows the various years 
(from 1856 to 1915, inclusive) wherein there was a de¬ 
ficit in the Treasury, caused by disbursements being in 
excess of receipts, for the particular years. (See appen¬ 
dix to this brief.) 


Points. 

Counsel for the appellee contend: 

1. That the case made by the appellants is a suit 
against the United States, though nominally the relief is 
prayed against appellee. 

2. That there is no equity in the suit. 

3. That if any right the appellants have, the same is 
barred by gross laches as appears by the original and 
amended bills. 
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4. The appellants' remedy, if any, in any aspect of the 
case, is in the Court of Claims. 

Argument. 

I. 

Suit Is Against the United States. 

In the late case (1914) of Louisiana vs. McAdoo, 234 
U. S., (527, the Supreme Court has shown no departure 
from the proposition that the United States cannot be 
sued without its consent. And the impossibility is quite 
the same whether it is sued directly or indirectly. 

Louisiana applied for leave to file a petition for manda¬ 
mus to compel the Secretary of the Treasury to collect 
from Cuba a larger duty on sugar than he had officially 
determined was collectible. At the threshold of the case, 
Mr. Justice Lurton, speaking for the court, at page (527, 
said: 

“No principle is better established than that 
the United States may not be sued in the courts of 
this country without its consent. * * * 

“That the United States is not named on the 
record is true. But the question whether it is in 
legal effect a party to the controversy is not always 
determined by the fact that it is not named as a 
party on the record, but by the effect of the judg¬ 
ment or decree here rendered.” 

Citing: 185 U. S., 373, Minnesota vs. Hitch¬ 
cock. 

204 U. S., 331, Kansas vs. U. S. 

« 

In Goldberg vs. Daniels , 231 U. S., 218, although the 
Supreme Court found ample ground for affirmance upon 
the branch of the case upon which it was considered in 
this court, Mr. Justice Holmes, speaking for the court 
(p. 221), dismissed the application. 
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“We see no sufficient reason for throwing doubt 
upon the premise for the decision, but there is 
another that comes earlier in point of logic. The 
United States is the owner in possession of the 
vessel. It cannot be interfered with behind its 
back, and, as it cannot be made a party the suit 
must fail.” 

Goldberg vs. Daniels (supra). 

In all the cases in the Supreme Court bearing upon the 
question, whether as a matter of law the suit is one against 
the sovereignty, be it State or nation, it has been the 
nature of the complaint or the nature of the relief sought, 
or both, which has determined the matter. A glance at 
some of the numerous cases is necessary. 

Mr. Justice Lamar, delivering the opinion of the court 
in Penn oyer vs. McConnanghy , 140 U. S., 1, 9, made use 
of the following language: 


“The question, then, of jurisdiction is first pre¬ 
sented for determination. Is this suit, in legal 
effect, one against a State, within the meaning 
of the Eleventh Amendment of the Constitution? 
A very large number of cases involving a variety 
of questions arising under this amendment have 
been before this court for adjudication; and, as 
might naturally be expected, in view of the im¬ 
portant interests and the wide-reaching political 
relations involved, the dissenting opinions have 
been numerous, still the general principles enun¬ 
ciated by these adjudications will, upon a review 
of the whole, be found to be such as the majority 
of the court and the dissentients are substantially 
agreed upon. 

“It is well settled that no action can be main¬ 
tained in any Federal court by the citizens of one 
State against a State, without its consent, even 
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though the sole object of such suit be to bring the 
State within the operation of the constitutional 
provision which provides that ‘no State shall pass 
any law impairing the obligation of contracts.’ 
This immunity of a State is absolute and unquali¬ 
fied, and the constitutional provision securing it 
is not to be so construed as to place the State 
within the reach of the process of the court. Ac¬ 
cordingly, it is equally well settled that a suit 
against the officers of a State, to compel them to 
do the acts which constitute a performance by it 
of its contracts, is, in effect, a suit against the 
State itself. 

“In the application of this latter principle two 
classes of cases have appeared in the decisions of 
this court, and it is in determining to which class 
a particular case belongs that different views have 
been presented. 

“The first class is where the suit is brought 
against the officers of the State, as representing 
the State s action and liability, thus making it, 
though not a party to the record, the real party 
against which the judgment will so operate as to 
compel it to specifically perform its contracts. 
In re Ayers, 123 U. S., 443; Louisiana vs. Jumel, 
107 U. S., 711; Antoni vs. Grcenhow, 107 U. S., 
769; Cunningham vs. Macon & Brunswick Rail¬ 
road, 109 U. S., 446; Hagwood vs. Southern 
117 U. S., 52. 

“The other class is where a suit is brought 
against defendants, who, claiming to act as offi¬ 
cers of the State, and under the color of an un¬ 
constitutional statute, commit acts of wrong and 
injury to the rights and property of the plaintiff 
acquired under a contract with the State. Such 
suit, whether brought to recover money or prop¬ 
erty in the hands of such defendants, unlawfully 
taken by them in behalf of the State, or for com¬ 
pensation in damages, or in a proper case, where 
the remedy at law is inadequate, for an injunction 





to prevent such wrong and injury, or for a man¬ 
damus, in a like case, to enforce upon the de- 
* fendant the performance of a plain, legal, duty, 
purely ministerial—is not, within the meaning of 
the Eleventh Amendment, an action against the 
State.” Osborn vs. Bank of the United States, 
9 Wheat., 738; Davis vs. Gray, 16 Wall., 203; 
Tomlinson vs. Branch, 15 Wall., 460; Litchfield 
vs. Webster , 101 U. S., 773; Allen vs. Baltimore 
and Ohio Railroad, 114 U. S., 311; Board of 
Liquidation vs. McComb, 92 U. S., 531; Poin¬ 
dexter vs. Greenhow, 114 U. S., 270. 

Among other cases in which the same questions have 
been presented to the Supreme Court of the United 
States and which follow the same classification are: 

In the class of Osborn vs. Bank (supra): 

104 U. S.. 444, Wells vs. Nichols. 

179 U. S., 141, Scranton vs. Wheeler. 

102 U. S., 672, Hartman vs. Greenhow. 

106 U. S., 196, U. S. vs. Lee. 

In the class of In re Ayers: 

98 U. S., 433, Carr vs. U. S. 

161 U. S., 10, Belknap vs. Schild. 

194 U. S., 60i, Postal Supply Co. vs. Bruce. 

129 U. S., 470, Levy vs. Stockslager. 

II. 

There Is No Equity in the Suit. 

Counsel for appellee submit that it is unlikely that a 
more unfounded claim than this was ever presented to 
any court. So apparent is this, that counsel for appellee, 
in considering the question involved here, cannot refrain 
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from having in mind the view expressed by the Supreme 
Court of the United States in Hunter vs. Pittsburgh, 
207 U. S., 161, 177, where Mr. Justice Moody, referring 
to the fact that no authority or reason in support of a 
cause of action had been offered to the court, said : 

“It is difficult to deal with a proposition of this 
kind except by saying that it is not true.” 

But this apart, it is clear that the claim of appellants, 
if any they have, could only arise as a property right 
ex contractu or on a quantum meruit, for compensation 
for the services alleged by them to have been rendered. 
Such claim cannot be asserted by them as arising against 
the Federal Government under any constitutional or 
statutory provision of the United States, for the Supreme 
Court in Strader z>s. Graham, 10 Howard, 82, which was 
a suit to recover for the value of escaped slaves, said : 

“Every State has an undoubted right to deter¬ 
mine the status, or domestic and social condition, 
of the persons domiciled within its territory; ex¬ 
cept insofar as the powers of the States in this 
respect are restrained, or duties and obligations 
imposed upon them, by the Constitution of the 
United States. There is nothing in the Consti¬ 
tution of the United States that can in any degree 
control the law of Kentucky upon this subject. 
And the condition of the negroes, therefore, as 
to freedom or slavery, after their return, depended 
altogether upon the laws of that State, and could 
not be influenced by the laws of Ohio. It was 
exclusively in the power of Kentucky to deter¬ 
mine for itself whether their employment in an¬ 
other State should or should not make them free 
on their return. The Court of Appeals have de- 
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termined, that by the laws of the State they con¬ 
tinued to be slaves. And their judgment upon this 
point is, upon this writ of error, conclusive upon 
this court, and we have no jurisdiction over it.” 
Page 93, et seq. 

Hence, it appears that as the separate States fixed the 
status and the consequent property and contractual rights, 
if any, of persons rendering chattel service therein, it 
must follow that the claim of appellants, if any they have, 
is one against the State or States wherein the alleged 
services in producing the cotton in question were rendered. 

Relative to the property and contractual rights of 
persons performing chattel service under the system for- 
merlv in force in certain of the States of the Union, coun- 

J 

sel for appellee respectfully invite the attention of the 
court to the following cases selected from decisions in 
Alabama, Georgia, Kentucky, Louisiana, Maryland, New 
York, South Carolina, Tennessee, Virginia, the District 
of Columbia, and in the Supreme Court of the United 
States. 

Trotter vs. Blocker, 6 Port. (Alabama), 269: 

Slaves have not the capacity to take property 
by purchase or descent; and a bequest in trust for 
a slave will not be enforced for his benefit, but the 
bequest will lapse. 

Curry vs. Curry, 30 Georgia, 253: 

A bequest of money in trust for slaves, the in¬ 
terest of which is to be paid them after their re¬ 
moval to a free State, is invalid. 

Graves vs. Allan, 52 Kentucky (13 B. Mon.) 190: 

Slaves cannot become the legal owners of prop¬ 
erty. By the assent of their masters, they have 










12 


the physical possession and use of property. They 
cannot take as legatees, nor can their owners de¬ 
rive title to any property bequeathed or devised to 
a slave. 

Livaudais Heirs 7’s. Fon, 8 Martin, O. S. (Louisiana) 
101: 

Slaves are incapable of inheritance. 

Francois vs. Fob ratio, 10 Rob. (Louisiana), 450: 

A slave cannot, until legally and absolutely 
emancipated, own any property without his mas¬ 
ter’s consent. 

Turner vs. Smith, 12 Louisiana Ann., 417: 

A slave can neither sue for alimony nor inherit. 

State vs. Van Lear, 5 Maryland, 91 : 

A slave can acquire no rights under a deed 
which either a court of law or of equity can en¬ 
force. 

Jackson vs. Lervey, 5 Cow. (New York), 397: 

At common law a slave could not take lands, 
either by descent or purchase. 

Gist vs. Toohey, 2 Rich. Law (South Carolina), 424: 

All the acquisitions of the slave in possession 
are the property of his master, notwithstanding 
the master's promise that the slave shall have cer¬ 
tain of them. 


Craig vs. Beatty, 11 South Carolina, 375: 

Held, as a testatrix intended to create a trust 
for the benefit of slaves, that the bequest was 
therefore void. 

University of North Carolina vs. Cambreling, 14 Ten¬ 
nessee (6 Yerg.), 79: 

A slave owner is entitled to the warrant issued 
to the slave for military service rendered by him. 
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Jenkins vs. Brown, 25 Tennessee (6 Humph.), 299: 

A slave can make no contract obligatory on 
himself or the other party; and money acquired 
by him by permission of his master inures to the 
benefit of his master. 

Smith's Admr. vs. Betty, 11 Grattan (Virginia), 752: 

A conveyance of land and slaves in trust to al¬ 
low the slaves to occupy the land, and receive the 
profits thereof and of their labor, is void. 

t 

Malinda vs. Gardner, 24 Alabama, 719: 

The children of a slave, born during slavery, 
are not such heirs as will prevent the escheat of his 
property in the event of his death intestate after 
he has obtained his freedom. 

Crease vs. Parker, Fed. Cas. No. 3,376 (1 Cranch, 

C. C., 448); Id. Fed. Cas. No. 3,377 (1 Cranch, C. C., 
506) : 

A promise by a slave to repay money advanced 
to him to enable him to purchase his freedom is 
not binding, and it cannot be enforced, though 
the slave acknowledges his liability after emanci¬ 
pation. 

Hammond Z's. Candler, 30 Georgia, 275: 

A slave cannot become free by lapse of time. 

Hall vs. United States.—United States vs. Roach, 92 
U. S., 27: 

The essential facts in this case were as follows: 

“Hall is a man of color, of Indian and African 
descent, and claims to have been free born. His 
mother was of Indian extraction, residing at the 
time of his birth in the city of Alexandria as a 
free woman. 

“ ‘8. Hall, with other slaves, was taken from a 
slave-market in Washington, D. C., by one 
Thomas Williams, to New Orleans, La.; and there 
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he, with other slaves, was sold by a trader to the 
claimant Roach's father, who sent him up to the 
Bachelor s Bend plantation, in Mississippi. Hall 
was sent to the plantation in 1844, and remained 
there as the slave of Roach’s father until the lat¬ 
ter’s death in 1847, and after that as the slave of 
the claimant Roach, who succeeded to the estate 
of his father, and remained there until after the 
cotton in question was seized in 1863. He was 
treated all the time as a slave, fed and clothed by 
his master, and worked with the other slaves, 
sometimes as a field-hand, and at others as a 
stock-minder. 

“ ‘9. On the contrary. Hall now claims to have 
been a free man while living with claimant Roach, 
and that, as such, Roach was justly indebted to him 
on account of stock, hogs, pork, etc., which he had 
raised on Roach’s plantation, and sold and de¬ 
livered to him, and that the cotton now in suit 
was given him by Roach in discharge of his in¬ 
debtedness. 

“ ‘10. Hall, under this claim of title, followed 
the cotton, after its seizure, to the river, and made 
affidavit that he was the lawful owner thereof. 
Roach’s overseer, McDowell, hearing of Hall’s 
claim to the cotton, immediately contested his 
right to it before the officers of the United States 
having it in charge; and Hall afterward admitted 
to McDowell, the overseer, that the cotton was not 
his, and that his oath, in which he asserted a claim 
thereto, was false. 

“ ‘Afterward, however, Hall continued to 
prosecute his efforts to obtain the release of the 
cotton, and finally brought suit to recover the pro¬ 
ceeds in this court. 

“ ‘I. On the foregoing facts, the court holds 
as conclusions of law, that, under the laws of the 
State of Mississippi, the claimant Hall, in his con¬ 
dition of servitude, could not lawfully contract 
with his master, or hold the property he claims to 
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have given in consideration of the cotton, and that 
no title to it was ever vested in Hall.’ ” Page 28, 
et seq. 

Relative to the finding of facts, the Supreme Court 
said; 

“It is one of the findings of fact that Hall ad¬ 
mitted that he had no title to the cotton, and that 
he had perjured himself in swearing that he had 
such title; and the finding is without explanation 
or qualification. This would seem, under the cir¬ 
cumstances, to have rendered it unnecessary 
further to consider the case. But the court placed 
its judgment upon the conclusion of law, that 
Hall, being a slave, could not contract. There is 
no finding of facts as to the making of the alleged 
contract. Perhaps the reason was that, conceding 
the facts to be as claimed by Hall, still the court 
was of opinion that his having been then a slave 
was fatal to his claim. If such were the law, the 
facts were immaterial; for, whatever they were, 
they could not avail him. As the record stands, 
this is the controlling point in the case. We have 
examined the subject with care, and think the 
court came to the proper conclusion.” Page 29. 

Continuing, the court said: 

“In order to see the proposition in its true light, 
it is necessary, as it were, to roll back the tide of 
time, and to imagine ourselves in the presence of 
the circumstances by which the parties were sur¬ 
rounded when and where the contract is said to 
have been made. Slavery then existed in Mis¬ 
sissippi, and her laws upon the subject were as 
they have been for years. Hall was brought to s 
the State, and there sold, bought, held, and treated 
as a slave. He belonged ostensibly for years to 
the father of Roach, the claimant; and, upon the 
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death of the father, the son succeeded to the 
father s rights. Hall held the same relations to 
the latter which he had held to the former. In 
this respect there was no change. His color was 
presumptive proof of bondage. The law of the 
State provided a way in which he could establish 
his freedom. He could assert his claim in no other 
way. The remedy was exclusive. Until he had 
vindicated his right to freedom in the mode pre¬ 
scribed, the law regarded him as a slave; and it 
would not allow the question to be collaterally 
raised in his behalf by himself, or anyone else in 
any other proeeding. Rev. Code of Miss, of 1857, 
c. 33, sect. 3, arts. 10, 11, pp. 236, 237; Thornton 
tx Demoss, 5 Sm. & Mar. 618; Randall vs. The 
State, 4 Id. 349; Peters i s. Van Sear, 4 Gill.. 
249; Queen vs. Neale , 3 H. & J. 158; Peters v. 
Hargrave , 5 Gratt., 14. 

"It was an inflexible rule of the law of African 
slavery, wherever it existed, that the slave was in¬ 
capable of entering into any contract, not except¬ 
ing the contract of marriage. Stephens on West 
Ind. Slav.. 58; Hall vs. Mullin, 5 Har. & J., 190; 
Gregg vs. Thompson, 2 Const. Ct. Rep. (S. C.),’ 
331; Jenkins vs. Broun, 6 Humph., 299; Jackson 
vs. Lewey, 5 Cow., 397; Emerson vs. Howland, 

1 ^ Ias v 45; Bland vs. Dowling, 9 Gill & J., 27. 

1 his regulation was harsher than that which 
obtained in regard to the Roman bondsman, the 
Saxon villein, Russian serf, and the German and 
Polish slave. Cobb on Slav., sect. 266. 

“In the light of these authorities, it is clear that 
if Hall did contract with Roach, as he alleges he 
did, the contract was an utter nullity. In the vieiv 
of the law, it created no obligation, and conferred 
no rights as to cither of the parties. It was as 
if it were not. This case must be determined as 
if slavery had not been abolished in Mississippi 
and the laws referred to were still in force there 
The destruction of the institution can have no 
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effect upon the prior rights here in question” 
Page 30, ct seq. (Italics ours.) 

Counsel for appellee regard the case last cited as de¬ 
cisively against the right of appellants to maintain the 
suit at bar, for, if a slave could not create a property right 
in himself by entering into a contract with, and thereby 
establishing a liability against, his master, how then can 
these appellants establish a claim against the United 
States, which, in its essence, can arise only as a propertv 
right upon a contractual basis ? 

It is respectfully submitted that appellants have no cause 
of action, and that, therefore, there is no equity in the 
suit. 


III. 

That Suit Is Barred by Gross Laches. 

The Thirteenth Article of Amendments to the Con¬ 
stitution, abolishing slavery and involuntary servitude, 
was proclaimed by the Secretary of State, December 18, 
1865, and became a part of the Constitution. Fifty years, 
in round numbers, elapsed between that date and the day 
of the filing of this suit, without the assertion of a claim 
by these appellants. Neither in appellants’ original or 
amended bills is any excuse shown for not before assert¬ 
ing their claim. A court of equity always refuses its 
aid to stale and antiquated demands. 

Simmons vs. Burlington, etc., R. Co., 159 U. S., 
278, 291. 

Thomas vs. Brockenbrough, 10 Wheat., 146, 149. 

Lupton vs. Janney, 13 Pet., 381, 386. 






In Gilderslccvc vs. New Mexico Mining Company , 161 
U. S., 573, the Supreme Court quoted with approval the 
following: 

“Independently of any statute of limitations, 
courts of equity uniformly decline to assist a 
person who has slept upon his rights and shows 
no excuse for his laches in asserting them. ‘A 
court of equity,’ said Lord Camden, ‘has always 
refused its aid to stale demands where the party 
slept upon his rights, and acquiesced for a great 
length of time. Nothing can call forth this court 
into activity but conscience, good faith and rea¬ 
sonable diligence; where these are wanting, the 
court is passive and does nothing. Laches and 
neglect are always discountenanced, and, there¬ 
fore, from the beginning of this jurisdiction, there 
was always a limitation to suits in this court.’ ” 

Independently of any statute of limitations, courts of 
equity uniformly decline to assist a person who has slept 
upon his rights and shows no excuse for his laches in 
asserting them. 

Hume vs. Beale , 17 Wallace, 336. 

Piatt vs. Vat tier, 9 Peters, 405. 

Goddcn vs. Kimmcll , 99 U. S., 201. 

IV. 

Appellants’ Remedy, If Any, In Any Aspect of the 
Case, Is In the Court of Claims. 

The principle that a sovereignty cannot be sued, except 
by its consent thereunto, expressly given, is too well es¬ 
tablished to require a citation of authorities. 
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It is contended that appellants’ remedy, if any, is in the 
Court of Claims, and that the principle laid down by this 
court, in Wells vs. Roper, Volume 44, Washington Law 
Reporter, 34, is applicable to this case. , 

It is submitted that the action of the court below, in 
dismissing appellants’ original and amended bills, was 
proper and should be affirmed. 

Respectfully submitted, 

John E. Laskey, 

United States Attorney, D. C.; 

Mabry C. Van Fleet, 

Special Assistant U. S. Attorney, D. C., 

For Appellee. 
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APPENDIX 




receipts a.txt> disbuesemen 

_RECAPITULATION OF RECE 


■ 

I 


Ordinary receipts. 


Customs. 


Internal 

revenue. 


1856 . $64,022,863.50 

1857 . 63,875,905.05 

1858 . 41, 789, 620. 96 

1859 . 49,565,824.38 

1860 . 53,187,511.87 

1861 . 39,582,125.64 

1862 . 49,056,397.62 

1863 . 69,059,642.40 

1864 . 102,316,152.99 

1865 . 84,928,260.60 

1866 . 179,046,651.58 

1887. 176,417,810.88 

1868 . 164,464,599.56 

1869 . 180,048,426.63 

1870 . 194,538,374.44 

1871 . 206,270,408.05 

1872 . 216,370,286.77 

1873 . 188,089,522.70 

1874 . 163,103,833.69 

187o. 157,167,722.35 

1876. 148,071,984.61 

. 130,956,493.07 

}l™ . 137,250,047.70 

1880---. 186,522,064.60 

188J- - *'... 198,159,676.02 

1882 . 220,410,730.25 

1883 . 214,706,496.93 

1884 . 195,067,469.76 

Jig. 181,471,939.34 

18f 6 ----'. 192,905,023.44 

1887 . 217,286,893* 13 

1888 . 219,091,173.63 

18^. 223,832,741.69 

1891. 219,522,205.23 

. 177,452,964.15 

J893 . 203,355,016.73 

1894. 131,818,530.62 

1898. 160,021,751.67 

1897 . 176,554,126.65 

1898 . 149,575,062.35 

1899 . 206,128,481.75 

IS®. 233,164,871.16 

1991.! 238,585,455.99 

190?.| 254,444,708.19 

190?. 284,479,581.81 

I**. 261,274,564.81 

|908. 261,798,856.91 

199?. 300,251,877.77 

190£. 332,233,362.70 

1909 . 300,711,933.95 

to}?. 333,683,445.03 

1?11. 314,497,071.24 

1? ?. 311,321,672.22 

1913— ..•. 318,891,395.86 

1914.•... 292,320,014.51 

1915............. 209,786,672.21 



$37,640, 
109,741, 
209,464, 
309,226, 
266,027, 
191,087, 
158,356, 
184,899, 
143,098, 
130,642, 
113,729, 
102,409, 
110,007, 
116,700, 
118,630, 
110,581, 
113,561, 
124,009, 
135,264, 

146.497, 
144,720, 
121,586, 

112.498, 
116,805, 
118,823, 
124,296, 
130,881, 
142, 606, 
145,686, 
153,971, i 
161,027, 
147, ill,: 

143.421.1 
146,762,! 
146,688,! 

170.900.1 
273,437,: 
295,327,! 

307.180.1 
271,880,! 
230,810,: 
232,904,: 
234,095,' 
249,150,! 
269,666,’ 
251,711,: 
246,212, ( 

<*289,933, ! 
0322,529, J 
*321,612,1 
*344,416, i 
J38Q, 041, C 
*415,669, ( 


>, 787. 95 
, 134.10 
,215.25 
1,813. 42 
,537.43 
,589.41 
1,460. 86 
i, 756.49 
i, 153. 63 
, 177. 72 
, 314.14 
, 784.90 
, 493. 58 
, 732.03 
, 407. 83 
, 624. 74 
, 610. 58 
, 373.92 
,385.51 
, 595.45 
, 368.98 
, 072. 51 
, 725.54 
, 936.48 
,391. 22 
, 871. 98 
, 513. 92 
, 705. 81 
, 249. 44 
,072.57 
, 623. 93 
,232.81 
,672.02 
,864. 74 
,574.29 
641.49 
161.51 
926. /6 
663. 77 
122.10 
124.17 

119.45 

740.85 
212.91 

772.85 
126. 70 
643.59 

519.45 
200.79 
199.66 
965.65 
007.30 
646.00 


Sales of public 
lands. 


$8,917,644. 93 
3,829,486.64 
3,513,715.87 
1,756,687. 30 
1,778,557.71 
870,658.54 
152,203. 77 
167,617.17 
588,333.29 
996,553.31 
665,031.03 
1,163,575,76 
1,348, 715. 41 
4,020,344.34 
3,350,481. 76 
2,388,646. 68 
2,575,714.19 
2,882,312.38 
1,852,428.93 

1.413.640.17 
1,129,466.95 

976,253.68 
1,079,743.37 
924,781.06 
1,016,506. 60 

2.201.863.17 
4,753.240.37 
7,955; 864.42 
9,810,705.01 
5,705,986.44 
5,630,999.34 
9,254,2SG. 42 

11,202,017.23 
8,038,651. 79 
6,358,272.51 
4,029,535.41 
3,261,875.58 
3,182,089. 78 
1,673,637. 30 
1,103,347.16 
1,005,523.43 
864,581.41 
1,243,129.42 
1,678,246. 81 
2,836,882.98 
2,965,119. 65 
4,144,122. 78 
8,926,311. 22 
7,453,479. 72 
4,859,249. 80 
4,879,833.65 
7,878,811.13 
9,731,560. 23 
7, 700,567. 78 
6,355,797.49 
5, 731,636.88 
5,392, 796.75 
2,910,204.69 
2,571, 774.77 
2,167,136.47 


Miscellaneous. 


Direct tax. 


Other miscella¬ 
neous items . 0 


$1,116,190.81 


$1,795, 

1,485, 

475, 

1 , 200 , 

1,974, 

4,200. 

1,788, 

765, 

229, 

•580, 


331. 73 
103. 61 
648. 96 
573.03 
754.12 
233. 70 
145.85 
685. 61 
102.88 
355.37 


1,352, 
1,454, 
1,088, 
1,023, 
915, 
3,741, 
49,590, 
30,693, 


029.13 
596. 24 
530. 25 
515. 31 
327.97 
794. 38 
595.99 
916.49 


315,254.51 


93, 798. 80 


30.85 
1,516. 89 
160,141. 69 
108,156. 60 
70, 720. 75 

io8,239. 94 
32, 892. 05 
1, 565. 82 



29,192,365. 70 
39,680,390.13 
26,373, 628.03 
28,236,255. 67 
30,986,381.16 
24,518,688. 88 

28.721.800.94 
37,612,708.54 
19,411,195.00 
27,794,148.11 
30,687,068.20 
15,931,830. 39 
20,593,801.87 
21,978,525.01 
25,154,850.98 
31,703,642. 52 
30,796,695.02 

21.984.881.89 
24,014,055. 06 
20,989,527.86 
26,005,814.84 
24,674,446.10 
2 4, 297,151.44 
24,447,419. 74 

23.374.457.23 

20.251.871.94 

18.254.898.34 
17,118,618.52 
16, 706,438.48 
19,186,060.54 
23, 614,422.81 

83.602.501.94 
34, 716, 730.11 
35,911,170. 99 
38,954,098.12 
32,009, 280.14 
36,180,657.20 
38,084, 749. 88 
43,852,911.06 
40,436.017.99 

53.346.713.24 
53,504,906.05 

48.964.34 1 52 
45,538,953.05 
58,614,466.08 
53,451,796.74 
57,892,663.64 
59, 740,370.13 

70.287.372.90 


Total ordinary 
receipts. 


$74,056,699.24 
68,965,312.57 
46,655, 365. 96 
52,777,107. 92 
56,054,599.83 
41,476,299.49 
51,919,261.09 
112,094,945.51 
262,711,865. 33 
327,283,518. 68 
557,817,230.34 
477,001,523.47 
398,369,440. 36 
369,564,545.47 
411,253,971. 21 

383.323.944.89 

374.106.867.56 
333,738,204. 67 
304,978, 756.06 
288,000,051.10 
293,790,130.50 
281,250,222. 78 
257,763,878. 70 
272,330,241.21 
333,526,500. 98 

360.782.292.57 
403,525,260. 28 
398,287,581.95 

348.519.869.92 
323,690,706. 38 
336,439,727.06 
371,403,277. 66 
379,266,074. 76 
387,050,058. 84 
403,080,982. 63 

392.612.447.31 
354,937,784.24 
385,819,628.78 
297, 722,019. 25 
313,390,075.11 
326,976,200.38 
347, 721, 705.16 

405.321.335.20 
515,960,620.18 

567.240.851.89 
587,685,337.53 

562.478.233.21 
560, 396, 674.40 
539,716,913.86 
544, 606,758. 62 

594.717.942.32 

663.125.659.92 
601,060,723. 27 
603,589,489.84 
675,511,715.02 
701,372,374.99 
691,778,465.37 
724, 111, 229.84 
734,6/o, 166.71 

697.910.827.58 


Postal revenue. 


Total oi 
receip 
postal p 


$6,920,821. 66 
7,353,951.76 
7,486, 792.86 
7,968,484.07 
8,518,067.40 
8,349, 296.40 
8,299, 820.90 
11,163, 789.59 
12,438,253.78 
14,556,158. 70 
14,436,986.21 
15,297,026.87 
16,292,600. 80 
18,344,510. 72 
19,772,220. 65 
20,037,045.42 
21,915,426.37 
22,996,741.57 
26,471,071.82 
26,791,360.59 
28,644,197.50 
27,531,585. 26 

29.277.516.95 
30,041,982.86 
33,315,-.79. 34 

36.785.397.97 

41.876.410.15 
45,508,692. 61 
43,325,958.81 
42,560,843.83 

43.948.422.95 

48.837.609.39 
52,695,176. 79 

56.175.611.18 
60,882,097.92 
65,931,785.72 

70.930.475.98 

75.896.993.16 
75,080,479.04 

76.983.128.19 

82.499.208.40 
82,665,462. 73 
89,012,618.55 
95,021,384.17 

102,354,579.29 
111,631,193.39 
121,848,047.26 
134,224,443.24 
143,582,624.34 
152,826,585.10 
167,932,782.95 
183,585,005.57 
*191,478,663.41 
203,562,383.07 
224,128,657.62 
237,879,823.60 
246,744,015.88 
266,619,525.65 
287,934,565.67 
287,248,165.27 
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rs OF 1 THE UNITED STATES 

PTS BY FISCAL TEARS. 


dm ary 
b and 
venue. 


dl^“( < 4 ) 0B Panama CaDal “ 

ordinary receipts, r fS5 1 ^ )t ?T"P r ?' 
including postal c ®®r 8 °* bonds Proceeds of 

deficiencies. an( * P remium - bonds and other 

securities. 


Public-debt receipts. 


Premium 

received. 


Total public 




520.90 -f- $5,330,349.23 . 

264.33 -f- 1,330,903.64 . 

158.82 - 27, 327,126. 88 . 

591.99 - 16,216,491.85 _ 

667.23 - 7,146,275.82 . 

595. 89 - 25,173, 913. 59 . 

081.99 -417,650,980.56 .... 

735.10 - 606,639,330.67 ... 

119.11 -602,257. 235.'50 .... 

B77.38 -967,815,770.90 .... 

216.55 4* 38,794,874.00 .... 

>50.34 4-130,272,197.69 ... 

Ml. 16 4- 28,030.306.54 . 

)56. J9 4- 48,373,947.72 . 

191.89 4-117,596,966.09 .... 

990.31 4-100,163,551. 38 . . 

293.93 4-103,547,171.65 .... . 

946. 24 4- 48, 498, 879. 33 . 

827.88 4- 3,739,955.85 . 

411.69 4- 13,376,658.26 ... 

328. 00 4- 28, 689, 045. 91 .... . 

808.04 4- 39,915, 747. 92 . 

395. 65 4- 20, 799, 551. 90 .... 

224.07 4- 5,382,357.68 .... . 

980.32 4- 68,678,863.62 . 

690.54 4-101,130,653.76 ... 

660.43 4-145,543,810.71 ... . 

274.56 4-132,879, 444. 4 L .. . 

828.73 4-104,393,625.59 .. 

550.21 4- 63,463,771.27 .... 

>0.01 -f 93,956.588.56 .. 

*7.05 4-103,471,097.69 .. 

251.55 4-119,612,116.09 

‘70.02 4-105,053,443.21 .. 

10.55 4-105,344,496.03 .. 

233. 03 4- 37,239,762.57 

260.22 4- 9,914,453.66 .. . 

71.94 4- 2,341,674.29 .. 

►8.29 - 69,803,260.58 .. 

►3.30 - 42,805,223.18 .. . 

►8. 78 - 25,203,245. 70 . . 

17.89 - 18,052,454.41 . . 

953. 75 - 38,047,247. 60 .. 

004-35 - 89,111,559.67 ...W*;;;. 

431.18 1 4- 79,527,060.18 . 

530.92 4- 77,717,984.38 ... 

280-47 + 91,287,375.57 . . 

JJ'-64 4- 54,307,652.36 .. 

^•20 4- 7 , 479 , 092.55 . 

3.72 - 18,753,335.00 .... 

^•27 4- 45,312,516.97 . . 

I'tl +1 ™’3S°* 88 $3i;2i6,*8i™5 

Do 20. 041. 7 Oa Qot nn o 




>'qi ~ Ml ’ 667 ’ 37 25,3G7,’768.’67 

I ?!’ 954 ‘ 93 30,731,008. 21 

-•64 4- 15,806,323.94 

+ % ?34. 377.10 ' is,' i 62 ,* 170 . 0 * 
j+ 37,214,501.90 33, l§9, i04.15 

7.-V5.49 + 41,340,524.33 

’So « + 34> 41$, 677.00 .171117111.. 

992.85 - 33,488,931.53 . 


3,900.00 
23, 717,300. 00 
28,287,500. 00 
20, 776, 800.00 
41,861, 709. 74 
529, 692, 460. 50 
774,583, 361. 57 
1,086.312,896. 82 
1,468,064,910.85 
612.035,278.05 
473,024, 790. 29 
537,099, 974.00 
100,069, 071.06 
31,569, 916. 00 
91, 603, 212. 47 
173, 717, 750. 00 
38, 681, 450. 00 
183,235,866. 00 
133,118,500. 00 
132,928, 950. 00 
141,134, 650. 00 

198.850, 250. 00 
617,578,010.00 

73,065, 540.00 
678,200. 00 
225, 300.00 

304.372.850. 00 
1,404,650.00 

58,150. 00 
39,850. 00 
40,900. 00 
48,650.00 
24,350.00 
21,650.00 . 
13,750.00 . 
15,250.00 . 
22,900.00 . 
50,014,250.00 
81,165,050.00 
131,168,800. 00 
3,250.00 
5,950. 00 
199,201,210. 00 
117,770.00 
3,700.00 
2,370. 00 
2,050.00 
2,600. 00 
2,750.00 
2,050.00 
5,100.00 
15,436,500.00 


459, 280.00 
1,929,840.00 
3,118,940.00 
933,540.00 


$709, 
10 , 
33, 
68 , 
602, 
1,875, 
6,431, 
215, 
13,632, 
7, 268, i 
1,379,: 


, 357. 72 
,008. iH) 
, 630. 90 
400.00 
345 44 
206.88 
086.40 
389. 72 
486. 80 
642. 96 
201. 74 


305, 734. 78 
156,195. 80 

1,496,943.25 


8 , 633,295. 71 
11,339,344. 62 
11,166, 246.41 



1,484,048. 00 
455,336.00 


530,324.00 
1,509,234.00 



3, 900.00 
23, 717,300. 00 
28,996, 857. 72 
20, 786, 808. 00 
41,895, 340.64 
I 529, 760, 860. 50 
775,185, 707. 01 
1,088,188,103. 70 
1,474,495,997. 25 

612.250, 667. 77 
486,657, 277.09 
544,368, 616. 96 
101,448, 272.80 

31,571,422. 39 
91,603, 212. 47 
173, 717, 750. 00 
38, 681,450. 00 
183,235, 866 . 00 
133,118,500. 00 
133,234, 681. 78 
141,290, 8-15. 80 

198.850.250. 00 
619,074,953. 25 

73,065,650. 00 
678,200. 00 
225,300.00 
304,372,850.00 
3,404,650.00 
58,150. 00 
39,850. 00 
40,900. 00 
48,6.50.00 
24,350. 00 
21,650. 00 
13, 750. 00 
15,250.00 
22,900.00 
58, 647, .545. 71 
92,504, 394. 62 
142, 335,046.41 
3,250.00 
5,950. 00 
199,201,210.00 
117, 770. 00 
3, 700. 00 
2,370.00 
1,486,098.00 
457, 936.00 
2, 750.00 
532,374 00 
1,514,334.00 
15,436,500.00 


459,280.00 
1,929,840.00 
3,118,940. 00 
933,540.00 


































































































